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INDIGENT LEGAL SERVICES BOARD
AGENDA

November 22, 2013
Association of the Bar of the City of New York
Opening Remarks by the Chief Judge
Approval of Minutes from September 27, 2013 Board Meeting
Update on Board Appointments/Reappointments

Second Annual Report of the ILSB (April 1, 2012 - March 31, 2013)(See
Attachment A with Exhibits)

An Estimate of the Cost of Compliance with Maximum National Caseload
Limits in Upstate New York (See Attachment B)

Status Reports

. Quality Enhancement (non-competitive) Distributions; Release of
Distribution #4
. Competitive Grants; Counsel at First Appearance, Upstate Quality
" Improvement and Caseload Reduction, Regional Immigration Assistance
Centers ]
. National Developments; letter o Attorney General Holder

Proposed Schedule for 2014 Board Meetings

Friday, March
Friday, June
Friday, September
Friday, November

* - L L

Concluding Remarks







Minutes for ILS Board Meeting

September 27, 2013
- 11:00 AM.
Association of the Bar of the City of New York

Board Members Present: Chief Judge Lippman, Sheila DiTullio, John Dunne, Joe
Mareane, Sue Sovie, Lenny Noisette, Mike Breslin and Gail Gray

ILS Office Attendee(s): Bill Leahy, Joseph Wierschem, Angela Burton and Risa
Gerson

f. Opening Remarks by the Chief Judge

The Chief Judge welcomed and thanked all for atiending. He also welcomed
newly nominated, but not yet confirmed board member, Judge Carmen Ciparick. Judge
Ciparick was nominated by the Assembly in August and i is currently awantmg
confirmation by the Governor.

I Approval of Minutes from March 5, 2013 and June 2, 2013 Board Meetings

The Chief Judge inquired whether the board members present had received
copies of the minutes from the prior meetings. The board members acknowledged that
they had in fact received the minutes. The Chief then asked the Board to vote to
approve both sets of mihutes.

John Dunne moved to approve the minutes; his motion was seconded by
Sheila DiTullio and unanimously approved as to both sets.

i, Update on Beoard Appointments/Reappointments

Bill noted that there has been no further gubernatorial activity so Lenny Noisette
remains the only reappointed board member. As of July 31, 2013, all other members,
except the Chief Judge, have expired terms. As previously noted, the Assembly
nominated Carmen Ciparick {o replace Susan John and the Senate nominated Vince
Doyle to replace Gail Gray. NYSAC and OCA re-nominated their current members.

IV. JCOPE Requirements and Training

Joe Wierschem explained that he will provide the ethics training required by
JCOPE and two dates - October 29 and November 1 - were selected as potential dates.



The extended deadline for current board members to complete the training is
November 8, 2013. So, either date will satisfy that deadline. An email will be sent to
confirm the date and time. In addition, each member will be contacted in advance to
make sure their computers are compatible with the equipment at ILS.

V. Status Report

Bill spoke briefly about the newly decided Maryland Supreme Court case
(DeWolfe v. Richmond, 9/25/13) regarding the right to counsel at arraignment. The
decision brings this issue to the forefront.

. Quality Enhancement Distributions

Bill then referred members to the distributed ILS Fact Sheet and Funding Chart
which was formatted by county and specific distribution. Bill then explained that these
Quality Enhancement (hon-competitive) Distributions permit counties to be maintained
whole at 2010 funding levels. in order to receive funding, counties had to demonstrate,
among other things, that the proposals actually enhanced the quality of representation
and that the county consulted with the 18b providers.

John Dunne asked how ILS knew that the providers were consuited. Bill said that
the consultation was made part of the written proposal and also there were personal
conversations had with both the providers and the counties that provided further
assurance. Mike Breslin noted that, as a former county executive, it makes sense io
have the providers involved.

. Lenny Noisette asked what is ILS’ engagement when counties have not or have
not consistently submitted proposals. Bill said that they make calls and personal visits
to those counties and explain that ILS can’t act without a proposal.

. Competitive Grants

Bill then turned to the Competitive Grants and reported that there are 25
contracts for the counsel at first appearance grant; regarding the upstate caseload
relief, Bill noted the October 18 deadiine for responses to the RFP. He also mentioned
that they are well into the {soon-to-be published) study. '

The Chief asked how quickly we can get upstate counties to where we are in
NYC and Bill said we'll have better information when the study is published.

Finally, the Padifla RFP should be out within a month or two. Once the draft RFP
is completed, ILS will work with the Comptroller’s Office to obtain final approval.



. Development of Standards for Appellate and Family Representation

Bill re-introduced his ILS Directors Angela Burton (Family) and Risa Gerson
{(Appellate) and asked them to explain to the board the progress they've made with their
recently formed committees.

Angela was pleased with the responses she received from practitioners and
noted that they are excited about the prospect of having standards developed. She
noted that they are moving at a reasonable pace.

Lenny inquired about other models for such standards and Angela explained that
they were looking at the ABA standards (2006) and some from the 13-14 states that
have standards in place for respondents.

Risa then spoke about the institutional and solo practitioners from around the
state that are part of her committee. She said they too are looking at existing state and
national standards. Risa noted that they have met several times already and there has
been an incredible and enthusiastic response.

The members of both committees ére listed on the ILS website.
. National Developments

Bill spoke again about the proposals discussed at the Spring meeting in
Washington, He noted that a national committee requires congressional approval. But,
a White House commission on fair representation { a Gideon Commission) would not, A
written proposal was submitted in April and, in August, he received a letter from the
Attorney General indicating that it was still under consideration. While they did not
initially support the idea, the NLADA and NACDL are now on board.

Vi.  Allocation of FY 2013-2014 Aid to Localities Appropriation

Bill directed the board’s attention to his memorandum dated September 23, 2013
which set forth in detail his proposal for the 2013-2014 appropriation of the $81 million
Aid to Localities. He set forth, in detail, the five priorities that were previously authorized
by the board and asked the board to approve the appropriation. The Chief asked the
board to vote.

Sue Sovie moved to approve the proposed appropriation; her motion was
seconded by Joe Mareane and unanimously approved by the board.



VI Budget Request for FY 2014-2015

A memorandum to the board dated September 23, 2013 set forth the ILS budget
request. Bill highlighted some of its main points.

Bill noted that ILS was originally proposed as a $3 million agency and they are
currently operating at $1.8 million. He would like to propose an operating budget of $3.5
million. Bill noted that the grant manager needs to hire an assistant to keep up with the
paper responsibilities and that staff salaries are low. He also explained that
management confidential employees may see salary increases and he needs to make
sure that his budget is sufficient to handle any increases.

The operating budget would include salaries for the articulated positions.
Ultimately, there would be nine proposed regional support centers: one in NYC, one in
Long island and seven upstate. The support centers would be comprised of a criminal -
defense expert, a family representation expert, an appellate expert, a training director,
an office manager and an investigative/expert resource person. The centers would be
supervised by the central office. The concept was discussed with NY"‘»AC and they
supported it in principle.

Joe Mareane suggested that such a concept be approached cautiously. The
Chief inquired about the details of the proposal. Lenny suggested a pilot and asked
where the need was the greatest. Bill noted that the Southern Tier and the North
Country had the greatest need. Mike cautioned that such a concept would be expensive
and suggested some places may have similar centers (e.g. Bob Lonski in Western New
York). :

Risa then proposed a small statewide appellate office based in Albany - similar
to the Michigan model. It would handle complex cases with senior attorneys and also
act as a resource to attorneys around the state. It would have a brief bank.

Sue Sovie asked if it would include Famaiy Court Appeals and Risa noted they
would be open to including those types of cases. Bill then said they would amend Risa’s
proposal to include Family Ct cases.

The Chief then asked the board to vote only on the ILS budget request.

"John Dunne moved to approve the proposed budget request and it was
unanimously approved by the Board.
VIIl. Remaining 2013 Board Meeting

. Friday, November 22



IX. Concluding Remarks

The Chief thanked everyone for attending and left the meeting in the hands of
board member John Dunne.

- John Dunne moved for the meeting to go into Executive Session; his
motion was seconded by Sue Sovie and unanimously approved by the remaining
Board members.

At the conclusion of the Executive Session, no action was taken. Sue Sovie
moved to adjourn the meeting and her motion was seconded by Mike Breslin.

The meeting adjourned at 12:48 P.M.






The Second Annual Report of the Indigent Legal Services Board

Covering the period April 1, 2012 - March 31, 2013 (Fiscal Year 2012-2013)

“There is progress being made, but it is painstakingly slow and it is not close to being
adequate to remedy the deficiencies that were identified in the Kaye Commission report and
Hurrell-Harring [v. State of New York].”

William Leahy, Director, Office of Indigent Legal Services

“| think we are finally on track...but it’s a siow train.”

Seymour James, President, New York State Bar Association

The assessments quoted above, which appeared in the New York Law Journal story on March
18, 2013, the 50" anniversary of the landmark right to counsel decision in Gideon v.
Wainwright, 372 U, S. 335 (1963), serve as accurate shorthand descriptions of the state of
progress in New York as the Indigent Legal Services Board (Board) and Office completed their
second year of operations.* On a positive note, the office had reached its funded capacity of
ten (10} staff members, had begun to distribute quality improvement funds to the localities,

*For a description of the history leading up to the creation of the Board and Office, please see
the Board’s First Annual Report (November 21, 2012) at pp. 2-5.



had issued its first compeiitive Request for Proposals and was preparing two others, and it was
beginning to assess the quality of services being provided statewide by means of site visits,
reports, and data analysis. On the other hand, Office funding and staff were barely more than
half of the original legislative and executive intention, the stafﬁng of the Office and the
distribution of funds had been subject to lengthy delays, and the appropriations for local aid
had barely scratched the surface of what would be needed. Yet, at the end of the budget
deliberations which coincides with the closing date for the year covered by this report, the '
Legislature provided critical funding for relief of excessive caseloads in upstate defender offices,
and lack of adequate support in assigned counsel programs. :

Staffing of the Office: As the fiscal year began, the Office was composed of five employees: the
Director, Counsel, Executive Assistant, Director of Research, and Manager of Information
Services. During the year, the Director’s appointments of a Grants Manager, Directors of
Quality Enhancement for Criminal Trials, for Parent Representation, and for Appellate and Post-
Conviction Litigation, and also a Director of Regional Initiatives were finalized. As of January 7,
2013, twenty-two months after it began operations, Office staff reached its funded level of ten.
Now, the Office could send an expert in each practice area for which it bore responsibility into
the field to consult with providers, and could reach out to experts in their respective areas.
Now, the Office could undertake comprehensive rather than piecemeal analyses of data
provided by our Director of Research and our Manager of Information Services. Now our
Grants Manager and Counsel could work with our Quality Enhancement Directors and our
Director of Regional Initiatives to better direct state funding to improve the quality of
representation statewide. Now we could begin in earnest our effort to improve the quality of
representation throughout New York. | '

For example, from her employment on January 7, 2013 through the end of March, our Director
of Quality Enhancement for Appellate and Post-Conviction Representation, Risa Gerson, visited
with the Presiding Justices of all four of New York’s Judicial Departments, and with the heads of
virtually every upstate institutional appeals unit; including those in Buffalo, Rochester, -
Syracuse, Nassau and Westchester, and appellate lawyers in the Columbia, Dutchess and Ulster
County Public Defender offices. Our new Director of Regional Initiatives, Joanne Macri, who
began her employment on the same date, laid the groundwork for regional plans by visiting
public defender and/or assigned counsel offices in Albany, Cattaraugus, Erie, Genesee, Kings,
Monroe, Oneida, Onondaga, Westchester and Wyoming counties; and by consulting with law
- professors and advocates with experience in the immigration consequences of criminal
convictions and allegations of deficient parenting.



Our Manager of Information Services, Peter Avery, designed and installed our agency website,
bttp://www.ils.ny.gov, which became fully operational in September, 2012. Qur Director of
Research, Andrew Davies, worked very effectively with providers to amass an unprecedented
amount of data about every program, thereby providing a critical base upon which-we may
build an accurate assessment of each program’s performance and resource needs. Through his
participation on the National Legal Aid and Defenders Association’s Research and Data Analysis
committee, Andy brings to New York the most current and advanced research and assessment
techniques. Our Grants Manager Karen Jackuback and Coursel loe Wierschem worked tirelessly
with providers and county officials to reach agreement on work plans and budgets for the
guality improvement. distributions and the counsel at first appearance proposals. Our Executive
Assistant and Office Manager, Tammeka Freeman, kept the office staff informed, supplied and
highly motivated, even as she negotiatéd her way through complicated state government
processes on our behalf.

Matt Alpern and Angegla Burton, our directors of Quality Enhancement for Criminal Trials and
Parent Representation, respectively, began their employment on September 4, 2012. During
their first months, they engaged in active outreach to providers throughout the state,
promoting increased communication and more effective advocacy. They encouraged providers
t6 conduct regular meetings within their judicial districts, brought together practitioners from
diverse regions, made cohnections with existing bar association and judicial groups, and
commenced planning for increased training and the development of practice standards in cases
of alleged child abuse or neglect.

As we did in our First Annual Report, the Board wishes 1o a%know!edge its appreciation for the
important role played by the Governor’s Counsel Mylan Denerstein.in reducing the delays in
staffing the Office. Without her assistance, a troublesome situation could have become
seriously disablingi

Qua!ity Improvement Distributions and Grants:

Non-Competitive Distributions: Atiis meeting on September 28, 2012, the Board approved the
development of a third Quality Improvement Distribution, known as Distribution #3. The Board
authorized funding in the amount of almost $7.4 million per year over a three-year period, ora
total amount of $22.1 million. The Board’s action continued and reaffirmed its commitment to
assuringevery county and New York City that they would receive at least the level of state
support they received in 2010; that their funding would not decrease in a time when they were
being asked to work with the ILS Office and Board to improve the quality of representation. As
the period coverad by this report concluded, the Office was awaiting approval by the Office of

_ State Comptroller tosolicit proposals for funding under Distribution #3.



http://www.iis.nv.gov

Meanwhile, 54 contracts with localities had been finalized for Distribution #1, with
approximately 70% of the $4.4 million having been expended. For Distribution #2, 51 contracts
totaling $20.6 million for a three-year period had been sent to the counties for approval; and 43
of these h,a__d' been finalized by the Office and the State Comptroller.

Competitive Grants: At its meeting on September 28, 2012, the Board approved the
development of a third competitive grant, intended to address the problem of excessive
caseloads and inadequate support staff in the 57 upstate counties, and te begin the process of
achieving their compliance with maximum national caseload standards. The Board authorized
this grantin an amount of $4 million per year over athree-year period, in the total amount of
$12 miflion. The Office was drafting an RFP, to be entitled the Upstate Quality Improvement
and Caseload Reduction Grant, as this reporting period concluded.

On November 30, 2012, the Office released its RFP for the Counsel at First Appearance
Demonstration Grant} previously authorized by the Board in the amount of $12 million over-a
three-yearterm, or $4 miilian per year. This RFP, which was written to promote effective
repreésentation of persons charged with ¢rime at their first appearance before a jud‘gé, is
attached hereto as Attachment A. By the due date of February 15, 2013, 25 counties had
submitted proposals in a total amount of almost $13.5 million, which were ynder review at the
fiscal year's end with awards to follow.

Other Significant Activities: The Office established a Chief Defender Advisory Group (CDAG),
which Is composed of 20 criminal defense and family practitioner leaders from across the state,
including repfesentatives of institutional defenders and assigned counsel programs, The group
began meeting in November, 2012, and is an important mechanism for allowing in- depth group
discussion of critical issues between local practitioners and Office staff.

On June §, 2012, the Board approved Standards and Criteria for the Provision of Mandated
Representation in Cases Involving a Conflict of Interest, pursuant to Executive Law section
832(3)(d),‘and made them effective as of July 1, 2012. These Standards serve two important
purpases. First, they are being used bythe Office and Board to work with counties and
providers to generate improvements in the-quality of mandated legal services. Second, they
will be used by the State Administrator (Chief Administrative ludge}in reviewing plans for
conflict defender offices submitted under County Law article 18-B, section 722.

At its meeting on September 28, 2012, the Board approved the extension of the Standards to
encompass all trial-level rep resent‘at,i'on, effective as of Jan uary 1, 2013; Subsequently, Office
staff began planning to form.workgroups to examine the issues of best practices and standards
in the areas f fafni}y representation, appellate and immigration consequences.




State Funding: At its meeting on September 28, 2012, the Board approved an FY 2013-2014
appropriation request for the Office of $94 million, an increase of $11.5 million over its FY
2012-2013 appropriation of $82.5 million.

Of the $94 million, $3 million was sought for the expenses of the Office, and $91 million for Aid
to Localities. The [atter funding sought to increase state funding by $10 million for three
specific purposes: $4 million to further reduce excessive caseloads in upstate counties; $3
million to increase funding for counsel at arraignment; and $3 million to enable counties to
comply with the ILS Standards and Criteria for the Provision of Mandated Representation, which
were coming into effect on January 1, 2013. This budget request was submitted to the
Executive Branch on October 16, 2012, However, the Executive Budget released in January,
2013 contained none of the requested increases. In fact, it reduced the FY 2012-2013
appropriation from $82.5 million to $78.5 million, by removing the $4 million intended for the
‘relief of excessive upstate caseloads.

On February 6, 2013, Director Leahy testified at the legislative budget hearing hosted by the
Senate Finance Committee and the Assembly Committee on Ways and Means. He emphasized
that “[ilt is both appropriate and necessary for the State of New York to provide much more
significant financial support to the 57 counties and the City of New York, which have borne the
lon’s share, and also an ever-increasing share, of the cost of providing legally mandated
counsel.” (Attachment B, at page 10). The Legislature responded favorably by restoring the $4
million for upstate caseload and support funding, and by increasing the office budget by
$300,000 to the ievel of $1.8 million. Thus the final appropriation for FY 2013-2014 was $82.8
million.

The restoration of the $4 million meant that the Office could proceed with development of its
REP for a multi-year Upstate Quality Improvement and Caseload Reduction grant program, and
the increase of $300,000 meant that the Office staff could proceed with their assessment of
and efforts to improve the guality of representation as required by our statute. The Board
wishes to express its gratitude to the leadership of the Assembly and the Senate for their
support of the right to counsel at this critical moment. In particular, we thank Senator John
DeFrancisco, Chairman of the Senate Finance Committee and Assemblyman Joe Lentol
Chairman of the Assembly Codes Committee for their strong leadership.

Necessary Actions to Achieve Improved Quality of Services: If the quality of representation for
clients who are entitled by law to the assistance of counsel yet cannot afford to retain an
attorney is to improve, as directed by Article 30 of the Executive Law, four major reforms must
be undertaken or, where they have begun, must be consistently supported. They are:



L Sufficient Funding and the Elimination of “Sweeps” :

First, the annual Aid to Localities appropriation must be increased by a significant amount.
Simply put, the counties cannot continue to contribute more than 80% of all funding to support

_the State’s obligation to provide counsel. It is simply unsustainable. There must be a significant
increase in state funding if the serious defects identified by the Court of Appeals in its 2010
decision in Hurrell-Harring v. State of New York are to be remedied. Second, the specific,
targeted reforms proposed by the Office and Board in each annual appropriation requést
should be funded. Third, the transfers or “sweeps” from the Indigerit Legal Services Fund to the
general fund must cease. The ILSF monies must be preserved in full for their intended purpose
of supporting improvements in the quality of legally mandated representation.

1. independence:

The independence of the Office and the Board from political interference is a centerpiece of
Article 30, The authority of the Director to make appointments under section 832(2){d) must
continue to be honored. Furthermore, there must be no interference with the Board’s
authority to disburse quality improvement funds to localities via non-competitive distributions
as well as by competitive grants.

lll.  Regional State-Funded Support:

The county-based system cannot flourish unless it is supplemented by Regional Support »
Centers, funded by the state and operating under the Office, to assist counties in every region.
These Centers would provide support in such areas as training, mentoring, and supervision;
expertise in appellate, family and criminal defense practice; and assistance with obtaining
investigative, forensic and other hecessary client services.

\'A Enforcement Authority:

The Office and Board must be given the enforcement authority that is needed to assure
uniformly high guality representation throughout the state. Specifically, the Office should have
the authority to approve assigned counsel and conflict defender office plans, and the authority
to enforce the standards and criteria and performance measures established by the Office and
the Board.



Respectfully submitted on this ___ of November, 2013,

Jonathan Lippman, Chair

Michael G. Breslin Sheila DiTullio
John R. Dunne Gail Gray

Susan V. John » Joseph C. Mareane
Leonard Noisette Susan Sovie



Counsel at First Appearance
Demonstration Grant

NYS Office of Indigent Legal Services
Request for Proposals

The Office of Indigent Legal Services (Office) and nine-member Indigent Legal Services Board (Board) were
created by legislation enacted in 2010, found in Executive Law Article 30, sections 832 and 833, As part of its
statutory mission “to monitor, study and make efforts to.improve the quaht} of services provided pursuant to
Article 18-B of the county law,” the Office, operatmo under the direction and pursuiant to policies established by
the Board, assists county governments in the-exercise of their responsibility to provide effective and meaningful
representation of persons who are legally entitled to counsel but canriot afford to hire an attorney. The assistance
provided by the Office and Board includes distributing state funds and targeting grants to counties in support of
innovative and cost-effective solutions to-enhance the quality of indigent legal suvices.

Timelines for This Request for Proposals

R¥P Release Date Friday, November 30, 2012
Questions Due By | 'Wednesday, January 9, 2013
Questions Posted By ’ | Friday, January 18, 2013
Proposal Due Date | Friday, February 15,2013
Award Annovncement April 2013 -

Tentative Contract Start Date June/duly, 2013

Intent of this Request for Proposals

The New York State Office of Indigent Legal Services.(Office} is announcing the availability of
Sfunds and soliciting proposels from counties to develop new, innovative programs.or pi ‘actices
to improve the delivery of indi gent defense services at first appearance.

The intent of this Request for Proposals (RFP) is to make demonstrable and measureable
improvements in the delivery of indigent defense services to eligible persots ai a defendant’s
first appearance before a judge. The demonstration graints will serve to provide effective
representation of indigent persons at their first appearance before a judge and promote the
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continuous representation of such persons. Projects that produce a replicable model or practice
that is usable, adaptable, or scalable by other localities or counties are encouraged.

The terms ‘first appearance’ and ‘arraignment’ are used interchangeably in this document and
refer to the defendant’s first appearance before a judge. These proceedings can result in loss of
liberty and have other important consequences. Applications that do not address representation
whenever a defendant first comes before a judge will not be considered.

The purpose of a demonstration grant is to fund projects or programs that demonstrate new
approaches to a certain problem, in this case, the deprivation of counsel at first appearance.
Such projects often provide a basis for decisions about critical policy issues and frequently
advance the state of knowledge about the issues they address. In addition, they often result in
model programs that can be easily adapted to other counties or regions with the anticipation of
similar results. To that end, all eligible counties are strongly encouraged to apply, as we are
interested in identifying promising practices and strategies that you put in place that can be
shared with other counties. :

Background

The right to representation in a criminal matter is a basic right guaranteed by the Constitutions
of New York and of the United States and by State statutes. These rules of law guarantee that
defendants in criminal cases have legal assistance for their defense. In Gideon v. Wainwright,
372 US. 335 (1963), the Supreme Court held that states are required under the Sixth ]
Amendment to provide representation in criminal cases for defendants who are unable to afford
their own attorneys. Supreme Court Justice Hugo Black wrote in Gideon that “. . .in our
adversary system of criminal justice, any person haled into court, who is too poor to hire a
lawyer, cannot be assured a fair trial unless counsel is provided for him,” and that in the United
States, the defendant’s right to counsel is fundamental and essential to a fair trial.

In 1965, in response to the Gideon decision and People v. Witenski, 15 NY2d 392 (1965), New
York enacted County Law Article 18-B and created a county-based system of delivering
mandated legal services to indigent defendants to ensure that they receive meaningful and
effective assistance of counsel. However, across New York State, this guaranteed right to
effective legal representation has yet to be fully realized. In a 2006 report issued by the
Commission on the Future of Indigent Defense Services, created by then-Chief Judge Judith
Kaye, glaring deficiencies were found in the quality of indigent legal services offered by
counties, including excessive caseloads, inability to hire fuli-time defenders, lack of adequate
support services, lack of adequate training, minimal client contact and, in some courts, outright
denial of the constitutional right to counsel.

More recently, in May of 2010, the Court of Appeals reinstated a complaint brought by the New
York Civil Liberties Union on behalf of indigent criminal defendants in Hurrell-Harring v. New
York, 15 NY3d 8 (2010} that alleged New York’s indigent defense system was inadequate to
ensure the constitutional right to counsel under Gideon. The court recognized a cognizable
claim for relief based on allegations made in the complaint that indigent defendants were not
represented at arraignments and were kept in custody with little or no contact with their
attorneys. In Hurrell-Harring, the Court also recognized that an arraignment is a “critical stage
of the proceeding” which requires the presence of counsel, The Court noted that, at
arraignment, a defendant’s “pretrial liberty interests were on that occasion regularly adjudicated
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with most serious consequences, both direct and collai:eral, including the loss of einployment
and housing, and inability to support and care for pa:ticularly needy dependents.”

The Supreme Court in Rothgery v. Texas, 554 U.S. 191 (2008}, made clear that the right to
counsel attaches at arraignment. The Court stated “that the right to counsel guaranteed by the
Sixth Amendment applies at first appearance before a judge at which a defendant is told of the
formal accusations against him and restrictions are imposed on his liberty.”

Though some counties have made recent progress in providing counsel at first appearance,
significant challenges persist. Thus, persons deemed eligible for indigent legal defense services
continue to be arraigned without counsel at first appearance. Causes include, among other
things, excessive caseloads, a lack of resources, statutory restrictions, and logistical challenges.
This often results in unnecessary or excessive bail being set and keeps people of limited
financial means in jail awaiting trial.

?roject Description — What is this RFP Seeking to Achiéve?

In light of reports describing the crisis in the delivery of indigent defense services throughout
New York State, and the developments that have taken place over the last year to enhance the
provision of legal services to persons who cannot afford them, the time is right to build on the
initiatives that are occurring in indigent legal services. This plan of action recogmzes these
essential services as the first order of need.

The Office has therefore established this RFP to assist counties to implement 2 model that
effectively demonstrates innovative and creative approaches to providing counsel at first
appearance, with the overarching goal of strengthenmg the delivery of indigent defense services

B in New York State.

Counties should submit a proposal that is developed through consultation with representatives
of each of the County Law Article 18-B criminal defense providers in the county, including the
person with administrative responsibility for overseeing the assigned counsel program.

No county may submit more than one proposal.

Proposals that rely for their implementation on statutory changes concerning arraignment
procedures or jurisdiction will not be funded.

Proposals that include contracts with prlvate law firms or individual lawyers will not be .
Junded.

Funding of this proposal is limited to the provision of Article 18-B services. Specifically,
proposals are sought for the proVision of direct, continuous representation to eligible persons
through enhancement of existing services or creation of new and innovative approaches which
address counse] at first appearance by means such as:

> Provide lawyer at first appearance: Proposals should provide for the physical presence of
counsel with the client in court. .
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> Procedures for effective advocacy: Proposals that describe procedures that will not only
place a lawyer at a client's side before the arraignment court, but will ensure that the lawyer
has the opportunity to effectively advocate on the client's behalf. Such procedures may
relate to, for example, allowing adequate time for counsel to obtain and use information
from the client, charging documents, criminal history, and other available sources on the
client's behalf with regard to entry of a not-guilty plea, bail/pretrial detention, and any other
matter arising at arraignment.

» Facilitate pre-arraignment representation: Proposals that include ways to facilitate pre-
arraignment representation are encouraged, including consulting with the defendant while
detained in a holding facility or jail.

> Continue or expand existing programs: The continuation or expansion of existing counsel at first
" appearance pilot programs, including programs previously funded by the Office, is encouraged,
where those programs can demons!rate their effectiveness.

» Improve investi. gaaon Proposals that make investigation services promptly available for
pretrial detention issues are encouraged.

> Collaborate with other agencies: Proposals that demonstrate collaboration among agencies
and entities involved in any facet of the arraignment practice (such as courts, the law-
enforcement agency/agencies responsible for ensuring the presence of the person being
arraigned, pretrial detention services, and investigative services) are encouraged. No
specific entity must be included, nor do those entities noted here constitute an exclusive list.

» Increase staffing: Proposals that involve increasing defender staffing in order to increase the
number of attorneys available to attend arraignment sessions are encouraged.

Because the purpose of this RFP is twofold — to begin immediate improvement in meeting the
requirement that counsel routinely be provided at arraignment and to explore the most
efficient and effective ways of meeting that requirement in the varied jurisdictions across the
state — counties need not propose county-wide, gll-courts solutions. Arraignments in city

courts, as well as in town or village courts, may be included. Applicants should state the
bases upon which the determination was made to select the courts that were chosen in the

proposal, such as high volume of arraignments or pretrial detention of persons arraigned,
geographic considerations, or amenability to collaboration among the criminal justice entities
involved in the proposal. No one specific basis is required nor do the bases noted here
constitute an exclusive list. '

Funding and Contract Period

The total available funds for award are $12 million ($4 million per year for each of three years).
Funds may be allocated and divided among multiple eligible applicants in accordance with the
individual program needs and the criteria set forth herein. The total available funds will not
necessarily be divided equally, nor will selected applicants be guaranteed the entire amount
requested. Budget proposals will be evaluated on efficient use of funds and overall cost-_
effectiveness. :
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The maximum amount to be awarded to any one county 1-5;‘3’730 000.00 per year for three years.
‘Counties may submit proposals either at or les§ than the miaximum amount, If additional funds
become available, the Office reserves the right to approve additional projects under the .
- authority of this funding announcement.

Grants will be issued for a period of thnee vears. The Office reserves the naht to adlust the
award amount of any apphcatlon that is funded within an eligible JLlllSdlCﬂQn

th Is Eligible To Apply for This Request for Proposals
Only New York State counties other than counties whol iy encompassed. by a ¢ity, are eligible to-

apply for funds. Proposals should be submitted by an authorized county. official or employee.
There is no match or any other cost to the counties to participate in- thxs pro_;cct

Instv&ct.i’a-n-s';i'>f0r Com;pi_etfing This R_e‘quzest for Prbposa"l‘s-

The application package is avaﬂab}e online at www, il} ny.gov. Requests for the RFP package
may be rmade by e-mail to Karen, mckubacl\(” ils.ny.gov or by telephone at 518-486-9713.

R‘QFP Questionsand 'Up:c'ia‘tes-

shewn on the cever Qf lhlS document Quesuons may be subm1tted in wrltmg (emal preferred)
or via: telephone by calhm7 (51 8) 486-9713 and should be-directed to-Karen Jackuback
' » ' .ny.gov) and secondarily to Joe Wierschem
josep chem@ils.ov. gov). When corresponding by e-mail, clearly indicate the subject
as: Counsel at First Appeaa arice RFP, The name of the party submitting the question wﬂl not
be posted

Questions and answers will be posted ot the RFP “Questions Posted. By ” date as stated on
the cover: of thns RFP at the following URL address: vhtt »f/www ils. 1y, ﬁov/content/counael_-

Application Submission

One sxaned and complete original app] ication, plus three copies of apphcatlon, must be sub-
mitted (for atotal'of 4), All :;ubtmssxons muist contain the complete application. All
applications must be dthered to:

Karen Jackuback

Office of Indigent Legal Services

Capitol Bldg., Room 128
“Albany, New York 12224

Electronic or faxed copies will not be accepted. All applications must bg. complete to. be
‘considered for review.
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http://www.ils.nvmov

Applications must be received by Fridav, February 15, 2013 by 4:00 p.m. Late applications
will not be considered.

The following components must be included in the application in order for the submission to
be complete: '

1. Project Summary (less than one page)
2. Proposal Narrative (less than 10 pages)
3. Budget Summary (less than 4 pages)

4. Budget Justification (1-2 pages)

Only complete applications will be reviewed and evaluated.

Proposal Application

L. PROJECT SUMMARY (not scored)

Please provide:

]
a9
L

Identification of the county requesting funds;

Contact person, telephone, fax and email for this grant;

Fiscal intermediary name and address (identify the department and/or individual responsible for
fiscal reporting for this project);

Amount of funding requested; and

A one or two paragraph description of the proposed project.

II. PROPOSAL NARRATIVE

A. Plan of Action (50 points)

Answer all questions in the order in which they are presented. Applicants will be evaluated on the
information they provide. Please do not submit any information that was not specifically requested.

Project Rationale
1. Describe the problem that is being addressed for counsel at first appearance in court(s)
identified within the county.
2. Document the nature and extent of the problem.

Quality of Representation

3. Describe how you propose to deliver quality indigent legal services at first appearance
that includes the physical presence of counsel with the client in court.

4. The Office prefers continuous representation of a client by the same attorney or provider
from the start of a criminal case to its conclusion. How would your proposal meet this
objective? Would the attorney who represented the defendant at first appearance
represent the defendant through the remainder of the case? If not, what process would
you implement to ensure that information obtained at first appearance is made available
to the attorney representing the client for the remainder of the case, and that no gaps in
representation occur?
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5. How would you assure effective representation for clients whose cases are resolved prior
to trial?

6. Describe how you would assign attorneys to work in the court(s) included in your
proposal and how you would supervise their performance.

7. Describe how support staff, including investigators (if applicable), will be used to
provide support to attorneys. :

8. Describe the qualifications and training required of attorneys providing representation
under this initiative.

9. Describe your plan for accommodating the needs of non-English speaking clients and
non-citizens.

Client Contact
10. Describe how you would ensure that attorneys have sufficient time to provide effective
representation at first appearance, including consulting with clients.

B. Data Collection, Performance Measurement, and Evaluation (20 points)

11. Describe how you plan to track relevant data on individual cases in ways that are
accurate and reliable, including any existing software or record-keeping system you
employ (if applicable), and who typically inputs data.

12. Describe how and when staff from your office would be able to gather critical
information on individual cases including the presence or absence of attorneys at
arraignment, bail outcomes, time client spent in jail, and the time from arraignment to
disposition.

13. Describe the present state of information collected by your program, including whether
‘baseline’ information on the presence or absence of attorneys at arraignment, bail
outcomes, time spent in jail, and the time from arralgnment to dlSpOSlthﬂ, are already
available for past cases.

14, Describe any changes you would need to make to track required data, and how these
would be accomplished.

C. Applicant Capability and Personnel (10 points)
15. Who will be the lead person(s) responsible for project implementation?
16. Describe how and to what extent you consulted with the leader of each provider of
criminal defense representation under Article 18-B of the County Law,
17. Identify the extent of collaboration with other stakeholders in the criminal justice system
in this initiative. To the extent necessary, provide evidence of the willingness of other
agencies to cooperate in the implementation of the program.,

D. Budget and Cost (20 points)

Grant applications will be evaluated and rated on efficient use of funds and overall cost-effectiveness,
which includes budget plans that are consistent with the proposed action plan, administrative costs,
justification for each requested budget line, cost benefit, and highest potential for successful outcomes.
Complete the attached Budget Form and return with the proposal, being sure to address the following:

18. Provide a detailed, annualized three-year budget containing reasonable and necessary
costs. The budget for the proposed project must be consistent with the terms of the
RFP and provide a _]ustlﬁcatlon for all expenses.
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19.

20.

Describe whether you intend to subcontract with another service provider in order to

complete the terms described in this RFP,

Include a brief narrative for each budget line justifying the budget request and relating the
requested line budget amount to the plan of action and expected results. The narrative should
be mathematically sound and correspond with the information and figures provided in the

Budget Form.

21. The budget narrative must also describe how the county will monitor expenditures during the

life of the grant to ensure that the project stays within the budget.

Complete the attached Budget Form and return with the proposal.

Review and Selection Process

The Office will conduct a two-level review process for all submitted proposals:

The first level entails a Pass/Fail review, conducted by Office staff, of the submitted proposals
to ensure that the application is responsive to the conditions set forth in the RFP. The Office
will reject any applications that do not clearly and specifically address the purposes of this
funding opportunity and/or fail to meet any of the following criteria:

The RFP was submitted within the designated time frames;

The RFP was submitted consistent with the format requested by the Office;
The applicant is an eligible entity as specified within the RFP;

The proposal purpose is for that intended by the RFP;

The proposal included a budget submission,

wk W

The second level consists of a scored comprehensive proposal review that involves a thorough
review of the submitted proposal specifically related to the project work plan, performance
measurement and evaluation, organizational capability, overall strength of plan, and the budget
and comresponding budget narrative. The proposal review and rating will be conducted using the
criteria stated in this Funding Announcement. The Office will typically use staff, and others
with expertise in the RFP topic area, to comprise the proposal review team. Each reviewer will
assign a score up to a maximum of 100 points to each application; individual scores will be
averaged to determine the applicant’s score. No entity with an aggregate reviewer score
averaging less than 60 points in the second level review will be considered for funding. The
Office reserves the right to conduct follow-up discussions with applicants to clarify information
in the submitted proposal. In addition, in the event there are any remaining funds after making
awards in accordance with the Review and Selection Process, the Office reserves the right to

" allocate the grant funds in a manner that best suits program needs as determined by the Office.

Such a plan will be subject to review and approval by the Office of the State Comptroller.
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Awarding of Grants

Contract Development Process
It is anticipated that applications will be reviewed and that successful applicants will be notified of
funding decisions on or about April, 2013.

The proposal review team will recommend to the Office the highest ranked proposal(s) that fully meet
the terms of the RFP. Awards will be made in rank order from the highest to the lowest proposal

~ scores. The contract process and final contracts are subject to the approval of the State Attorney
General and the Office of State Comptroller (OSC). Upon such approvals, the grant process will begin,
and all terms of the contract become public information.

As part of the grant award process, the grantee and the Office will establish a mutually agreed upon
final budget and work plan, which become the contract deliverables. For multiple year contracts, these
deliverables will be negotiated annually.

As part of the contract with the Office, grantees will be required to collect and repoi't some data that
reflects basic information about the grantee’s proposed project. Programs may be obliged to report to
the Office accurate data on activities such as:

whether clients are provided with counsel at arraignment;

whether they are granted and post bail;

how much time they spend in jail; and

amount of time to the next scheduled appearance and ultimately to dispose cases.

ILS will be available to assist grant recipients with how to best collect these data in ways that are
convenient to the program’s capabilities, clearly assess the goals of the project, and assure the
collection of information that is of the highest possible quality. The Office may suggest the use of a
specific data collection protocol, or work with programs to employ existing, in-house case tracking
software to produce data.

Grantees will also be required to report on successes achieved, obstacles encountered during
implementation, and efforts to overcome these obstacles, in annual progress reports according to
individual program goals and objectives.

The Office reserves the right to:
Reject any applications that do not meet the intent of this RFP;
Negotiate with applicants regarding work plans, budget line levels, and other issues raised
within the RFP review to achieve maximum impact from the grant award and serve the best
interests of New York State, and
o [f unable to negotiate the contract with the selected applicants within 60 days, the Office may
begin contract negotiations with the next highest scoring qualified applicant(s).

Payment

Grantees may receive 25% of the total first year’s award as a budget advance following contract
approval by the Attorney General and the State Comptroller. Thereafter, each county will be
reimbursed for expenses incurred pursuant to grant related activities including salary, benefits, travel,
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and related expenses. No payments will be made until the contract is fully executed and approved by
the State Attorney General and the State Comptroller. -

Funding .Requirements

Indigent Legal Services funds distributed by the Office of Indigent Legal Services are intended to
. supplement county resources for supplying indigent defense services and to ensure proper legal
representation for indigent defendants pursuant to Article 18-B of the County Law.

Supplanting is prohibited: Any funds awarded to a county pursuant to this RFP shall be used to
supplement and not supplant any local funds, as defined in paragraph (c) of subdivision 2 of section 98-
b of the State Finance Law, which such County would otherwise have had to expend for the provision
of counsel and expert, investigative and other services pursuant to Article 18-B of the County Law.

The issuance of this request for proposals does not obligate the Office of Indigent Legal Services to
award grants, '
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Budget Form

1 Personal Service:

- Salary:
Fringe Benefits:

Contractual Services

Equipment (specify)

Othiet Than Personal Service (OTPS)
(specify) |

' Miscellaneous

- o TOTAL |
| TOTAL THREE-‘Y-EAR BUDGET
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Testimony of Office of Indigent Legal Services

Joint Legistative Hearing on the 2013-2014 Pablic Protection Budget

Presented before: :

The Senate Finance Committee
" Land

The Assembly Comumittee on Ways.and Means

"Presented by:

William J, Leahy

Director .

Office of Indigent Legal Services
.. February 6, 2013
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Good aftemoon Chairman DeFrancisco, Chamnan Farrell and dlsungmshbd members of the
Comm:ttees :

Tam William Leaby, Director of the Office of Indigent Legal Services. Thank you for this

opportumity to eppear before you fo discuss the FY 2013-14 budget of the Office and Indlgent -
Legal Services Board..

I’dhketobegnbytbanlung you for yom'past supportofthc()fﬁce and Board. Last year, at my
fixst appearance before these Joint Legislative Public Protection Budget hearings, I asked that
you consider increasing the level of Local Aid funding recommended in the FY 2012-13
Executive Budget to alleviate excessive attorney caseloads in upstate New York. Through your .
efforts, an additional $4 million was added in the Final FY 2012-13 Budget. With reduced
caseloads, upstate attorneys will be better able to provide effective assistance of comnsel to
mdm.duals unable to afford counsel, as out Constitution requires. We are deeply grateful to you
for allowing us to begin the process of promoting reduced caseloads and better representation for
clients, who are entifled to the effective assistance of counsel throughout the state of New York.

In September, 2012, the Indigent Legal Services Board unammously approved a budget raqugst
“for FY 2013-14 of $94 million. Of this amount, §3 million in State Operations would support
the Office (an increase of $1.5 million), and $91 million would be devoted to Aid to Localities
(an increase of $10 million, broken down as follows: $4 million for additional upstate caseload
relief; $3 million to extend counsel at first appearance; and $3 million to support the localities®
efforts to comply with the newly-established Performance Standards and Criteria). Overall, we
-equested an increase of $11.5 million over this year’s appropriation of $82.5 milkion.

The Bxecutive Budget released on Iarma:y 22,2013 proposes (1)a $4 million reduction in Local
. Ald fimding from $81 million to $77 million, (2) a $3 million pilot program for counsel at
arraignment, to be administered by a'yet to be named state agency, and (3) flat fanding of $1.5
million in State Operations for the IL8 Office. It proposes total agency funding at $78.5 million, _
which is a $4 million reduction from our current appropriation.

(1) The pmposed $4 million cut in Local Aid would devistate our effort to tmplement an
effective and sustained upstate caseload reduction program. To limit the priority that you
funded in the FY 2012-13 Budget to but a single year would send a message to counties that,
with only one year of finding, they would be left to absorb the costs of salanes and benefits
of any new hires they make under this program. .

() Iam very Dleased that the Executive Budget recopumnends $3 million for a pilot pm gram for -
counsel at arraignment, which is identical in pmpose to the RFP for covmsel at arraignment

* that my Office released this past November, and for whith proposals are due next week: As
mengtioned above, $3 million is exactly the additional amount we requested to augment onr
_ already-emshng RFP m counsel at first appearance during the coming fiscal year. I.do,



however, have very serious concerns about how this program will be administered, and how.
this funding from the Indigent Legal Services Pund is proposed to be spent. :

(3) Simply put, flat funding of $1.5 million in State Ops will not allow for the continued
operation of the ILS Office, Our staffing level of ten employees was finally reached on
January 7, 2013. FY 2013-14 will be the first fiscal year in which ouc full allotment of 10
employees will be on the job for the entire year, and the annualized cost of salaries and fFringe
benefits alone for these positions will approximate $1.37 million. That would Jeave
inadequate funding for the Office to properly function. We need a minimum of $1.75 million
to operate this Office effectively at its current staffing level in the coming fiscal year.

 Before I discuss further with you the F'¥ 2013-14 ILS Budget Request and Executive Budget,
I 'would like to describe some of the activities and accomplishments of the Board and Office,
in this our second year of operations.

'. The Mission of the Office and the Board.

"

The Office and Board were created in June, 2010, mparual response to the 2006 report xssuedby

the Commission on the Future of Indigent Defense Services, created by then-Chief Judge Judith

Kaye, and one month following the important decision in Hurrell-Horring v. State of New York -

. 15NY3d 8. The Kaye Commission Report found glaring deficiencies in the quality of indigent
.legal services offered by counties. Thiese deficiencies included excessive caselpads, inability to

" hire full-time defenders, lack of adequate investigative and support services, inadequate training,

minimal client contact and, in some courts, outright denial of the conshmuonsl nght to counsel.

The Office, which began operatmg on February 22, 2011 under the direction and pursuant to
policies established by the Board, is mandated to assist localifies.in the exercise of their

. responsibility under County-Law Axticle 18-B to provide the effective assistance of counsel to
those persons who are legally entifled to counsel, but cannot afford to hire an attorney. The
statutory missmn of the Office is as simple as it is challenging: “to monitor, study and make

_ efforts fo improve the quality of services provided pursuaat to article 18-B of the county law.”

The Office and Board also have responsibility for the distribution of State funds appropriated to
the counties from the State’s Indigent Legal Semc% Fund (ILSF). The State established this
dedicated Fund jn 2003 to assist localities in meeting the duty to provide legal represeatation io
persons unable to afford counsel. With the discretion provided in the 2010 legislation, the Oﬂice
and Board can establish criteria for distributing these funds to ensure that localities use these
monies to improve the quahty of indigent legal servxoes

-Seeond year operat:ons of the Office and the Board.

During its first two years of opemnons the Bcard has approved the development of three non-
competitive distributions — in amounts sufficient to restore every county and New York City to
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 the level of finding they received in 2010, These non-competitive distributions serve to |
" stabilize state funding to the counties and New York City, thereby providing assurances to the

" comnties and City that state funding will not decrease at a time when they are being asked to
improve the quahty of their representation. With the approval of each of the three non-
competitive distributions, the Board has reaffirmed jts commitment to the proposmon that
coupties wdlnotbe askedtodomotewnhless

The Board has also approved.the dévelopment of three campetftwe grants, each targeted to
improve the quality of mandated representation under county law 18-B by using carefully
targeted state funding to address current deficiencies in the delivery of those services. Thess
competitive grants provide additional fimding to the counties and New York City, above and
beyond the 2010 level of funding provided by the three non-competitive distributions.

Significantly, these initiatives - the non-competitive distributions and competitive grants'- do not
impose any unfunded mandates on the counties. Counties will not be asked to perform any
additional service that state funding will not support— and the counties and the State will beneﬁt
from. bavmg the quality of indigent legal services improve sxgmﬁcanﬂy

Another niotable achievenent of the Board occurred this past June, when the Board issued
standards and criteria for the provision of mandsated representation involving a conflict of

* interest. These standards and criteria, which will promote quality representation and lm!f0rm1ty
of practice in conflict cases throughout the state, were extended by the Board at its September
meeting 16 apply to all trial level representation in cnmmal and family court cases.

Non-compehhve Distributions

This past September, the Office recommended and Board approved $7.4 million in amon~" *
competitive distribution of FY 2012-13 Local Aid funds under Executive Law Article 30, section

832 (3) (f). The Board authorized a three-yeer aﬂocahon of funds, in the total amount of $221
million over - this period.

This distribution (“Distribution #3”) marks the tbu'd non-compots.uva distribution amhonzed by .
the Board” It requires each county government to consult with ifs indigent legsl service provider
*  leaders, including the provider of Family Court mandated services, to craft a proposal, subject to
" - approval of the Director and Board, and thea submit a budget and work pleri which will be
formalized in contract fenguage. It farther requires that the funding be utilized to “improve the

quality of services provided pursuant to article eighteen-B of the county Iaw » Bxecuuve Law :
Anticle 30, sections 832 (1) and 833 (1).

* For the first four years of operation, nori-NYC oountiss are guaranteed by statute a percentege of' the ILSF funds
they received in March, 2010 (year 1 - 80%; year 2 = 75%; year 3 = 50%; year 4~ 25%). New York City Is
guaranteed an annual sum of $40 million, or 98% of its March, 2010 }LSF allocation.

*The Board approved $8.1 milllon in a non-competitive distribution of FY 2011-12 Local Ald funds in September.
2011 [*Distribution #2”} and $4.4 million In a non-compatitive distribution of FY 2020-11 Loce Aid funds in March

and June, 2011 (“Distribution #1”). The Beard autherized a three year allocation of funds for Distribution #2, n the
total amount of $24.4 million.
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Like the first two non-competitive distributions authorized by the Board (Distributions #1 end
#2), Distribution #3 is essential to improving the quality of mandated representation and
maintaining the progress made by counties over the past year and one-half to promote and
inplement county/chief defender/ILS partoerships on projects across the state. Currently, the

Office is secking the approval of the Oﬁice of State Comptroller (OSC) fox the distribution of
these funds’.

By reqmnng consultation with then' indigent Iegal service providers as a précondition to the
distribution of fimds, the Office has promoted an unprecedented amount of collaboration
between the city and county.governments and these providers. This collaborative approach,
which ensures that proposals made by the-counties are informed by the experience and
professional expertise of the service providers, means that ILSF funds are being betfer targeted
toward i lmpmvmg the qualzty of legal represenmuon, as required by law.

Use of Fundy (Distributions #1 and #2)

Com&es have been utilizing State funds received from the first two distributions in creacg:ve and
innovative ways, . which represents a sharp departure from how counties used State fands prior to
2010, when there was little or no oversight of such funds, Indeed, how Distribution #1 and #2
fimds are being used by counties represents a significant change in‘how indigent legal services
are bemg delivered across the state. Examples of irmovative and creative uses of these ﬁmds
include:

e creating a “regional appeals bureau” to handle all criminal appeals for four coumi&s,

¢ establishing pilot pmgrams to provide attorney representation at a defendant’s first court
' eppearance;

¢ improving access for chents to alternatives to incarceration;

» providing fimding for attomeys to review and, if appropriate, challenge prior convictions
as a result of problems arising from the operation, and closure, of a crime lab;

¢ creating Immigration attorney positions to assist clients of defender o:galmzanons ‘
{criminal and family court) and assigned counsel with immigration issues; and

» purchasing case management systeras to assist counties in the collectxon and mandated
reporting of data’.

" Punds are also being used to hire additional attorey and support staff to reduce attorney
caseloads, provide additional expert or investigative assistance, improve access to treatment,
enhangce attorney and staff training, and purchase much-peeded computer equipment. Maoy of

these initiatives had gone unaddressed for many years, or were at one time funded and then

*Thé process of obtaining OSC approval for Distribution #2 took approximately eight months, due to OSC's Initial .
pnsmnn that the Board’s authority to distrlbute funds was restricted to competitive grant processes.

* At present, approximately 50 indigent legal service providers have had the New York State Defender’s Association
(NYSDA) case management system (CMS) instalted in their ofﬁces
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discontinued. All conmbute to improving the quallty of representation, i in fm'tharance of oux
statutory mandate’.

Col_npehuve Granté

The Board has anthorized a total of just under $10.8 million anpually ($32.4 million over three
years) in competitive grants in-furtherance of three specific goals: 1} to bring New York closer to
the goal of providing counse.l at a criminal defendant’s first court appearance, which is a critical
tnoment when his or her hberty may be at stake; 2) to bring New York into compliance with the
requirement established by the United States Supreme Court in Padifla v. Kentucky, 130.S, Ct.

1473 (2010), that every assigned lawyer must provide his or her client with accurate information -

as to potential immigration consequences of a conyiction; and 3) to alleviate excessive caseloads
in upstate public defender offices and develop quality control measures in upstate assigned
counsel programs. All three of these grants are for a three year period, with total :ﬁmdmg of $12
million for the counsel at arrajgnment grant ($4.0 million per year); $8.4 million for the .

" immigration consequences grant ($2.8 million per year); and $12 million for upstate caseload
reduction ($4 million per year). These grants represent the Board’s pnonty to take immediate
steps to address constitutional deficiencies in the delivery of 18-B mandated representation and

to develop innovative models of delivering state assistance to counties throngh the provmon of

state-fonded re.gumal support and resources.
Counsel at First Appearance

Qn November 30, 2012 the Office released its Request for Proposals (RFP) for the Counsel at
First Appearance competitive grant. The due date for counties to submiit proposals vmder this
"RFP i next week; on February 15. The purpose of this RFP is to make demonstrable and
measurable improvements in the dehvery of indigent defense services to eligible persons at a
defendant’s first appearance before a judge. The RFP was designed to encourage proposals by a
wide range of counties. It explicitly seeks “to fund projects that demonstrate new approaches”,
to support “model programs that can be easily adapted to other counties or regions”, and to
- identify “promiising practices and sttatcg:.es Abat can be sharedwrth other counties.”

Like the three non-compefitive distributions, counties amraquncd to submit a proposal that is
developed through consultation with each indigent legal defense provider in the county,
including the person with responsibility for overseeing the assigned counsel program. Based on
our conversations with counties and indigent legal service providers, we are expecting a robust
response from. the counties next week. .

"* For Distributlon #1, we approved 57 praposals and finalized 53 contracts (52 counties and NYC) with 3 total value -
of approximately $4.3 million. For Distribution #2, we have approved proposals and'sent contracts to 50 counties
{total value of $20.4 milifon); we expect to approve proposals by the remaining 8 localitles within the next month
or two. Of the 5C contracts we have offered to date, 33 have been executed by the counties and returned to the

Office; and 25 of these contracts have received final approval by the Attorney General's Office and Offica of State
Compfroller, - :



Padilla compliance regional reseurce centers

The Boards Padilla compliance grant will provide cotmsel with the training and support
necessary to fulfill his or her professional obligations with respect to immigration consequences

. under the United States Supreme Court’s Padiilla decision in 2010. 1t will involve the creation of
several regional resource and training centers that will serve every attorney within New York
State who provides representation for a client under article 18-B. These resource and training
centers will serve as a model for fiture ILS efforts to regionalize additional setvmes in order to

_ better assist counties in providing effective representation.

The RFP for the Padilla compliance grant is currently being developed in concert with the' Office
of the State Comptroller, with an antlcxpated release mthe near fature.

Upstate Caseload Reduction

AsInoted i in my opening remarks, I want to thank you for your addition of $4 million in the FY
2012-13 Final Budget to reduce upstate caseloads.

" That excessive caseloads impair the quality of legal representation that indigent legal service
lawyers can provide is a given. No lawyer, however well qualified, can provide the effective
assistance of counsel that our Constitution requires if he or she is saddled with an excessive
" caseload. The need for ‘manageable caseloads is emphasized i in all published state and national
‘standards, and in numerous state and national reports on deficiencies in mandated representation.
See, for example, Sécuring Reasonable Caseloads: Ethics and Law in Public Defense, Norman
Lefistein (ABA Standing Committee on Legal Aid and Indigent Defendants, 2011), available at. -
" www.indigentdefense.org.

Significantly, as pat of the FY 2009-2010 Final Budget, the Legisiature passed a Jandmark [aw
authorizing the Chief Administrative Judge to enact caseload standards for indigent defense
providers in New-York City that would be phased in over four yea:s This law was epacted to
ensure that low income New Yorkers who are accused of crimes - sometimes wrongfully -in

New York City will be represented by lawyexs with proper caseloads that do not exceed
mammum nationsl norms.

¢

The Board’s avowed intention in mﬂhon.zmg the development of the upstaie caseload reduction
' gram_; is twofold: to alleviate excessive caseloads in upstate public defender and other staffed
offices, and to-develop quality control measures in upstate assigned counsel programs. This

funding is designed to afford upstate attorneys and their clients the same type of relief that New
" York City defender offices and their clients are now receiving ﬁ'om the workload rcductton
program initiated in 2009,

ln FY 201.2«-13 NYC institutional providers received approxlmateiy $29 million for the purpose of rgductng
caseloads. These funds are derhred from the Judiciary Budget,
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Standards of Representation

At its June, 2012 meeting, the Indigent Legal Services Board approved the Standards and
Criteria for the Provision of Mandated Representation in Cases Involving a Conflict of Interest,
effective July 1, 2012. The standards and criteria hew closely to the established and widely .
admired New York State Bar Association Revised Standards for Providing Mandated
Representation (revised 2010), which indeed are cross-referenced throughout; but they derive
also from other state stzndards and nationally recognized criteria.

The standards and criteria, issued in fulfillment of this Office’s responsibility under the

Executive Law, serve a twofold purpose. First, the standards and criteria will be utilized by the
Office and Board to wotk cooperatively with counties and legal service providers to generate
improvements in the quality of mandated legal services, with the objective of achieving
compliance with the standards. Indeed, the i issuance of these standards and criteria was
accompanied by a preamhie that stressed the importance of the statirtory role of the Office “lo
assist counties.” Secondly, under County Law section 722 (3) (b) & (c), the State Administrator
(Chief Administrative Fudge) is directed to “employ the gnidelines established by the [Oﬁ'ice]” '
when considering approval of an office of conflict defender.

At its September, 2012 meeting, the Board extended these standards to apply to all trial level
representation in criminal and family court, effecnve as of January 1,2013.

FY 2013-14 ILS Budget Reqnest

Our budget request of $91 million for Aid to Locahues ancl $3 million for State Operations

watrants your full Support. In light of the Executive Budget, the followmg aspects of our request
are of utmost concern. ‘

First, the four million dollaxs for caseload reduction relief in upstate counties that was
eliminated in the execative badget must be restored, and should be increased. Excessive
defender office caseloads and the absence of quality assurance strictures in assigned counsel
programs in upstate counties are pervasive. Until they have been remedied, the State of New
York will remain vulnerable to the criticism that it has failed to comply with its fundamental
constitutional responsibility to provide counsel — effective counsel - for people who are legally
entitled to the assistance of an attorney, and do not have the means to hire ope. In 2009, this
Legislature authorized and funded a multi~year program to alleviate excessive public defender
caseloads in New York City. Last year, you authorized &n initial appropriation of $4 million to
allow us to begin redressing that same constitutional infirmity in, the 57 upstate counties. That
amount should be increased in this appropriation to $8 miltion, if significant progress is to be
achieved. At the very least, however, the $4 million must be appropriated, so that the Office can
offer and the counties may apply for thres years of fiding with the assurance that state finding
will not dry up after a single year of progress. i \ ;

ntal fairne; d constitutional liance.



Second, the Office must be funded at a sufficient level to permit its effective operation
during the full fiscal year. The Office of Indigent Legal Services was envisioned from the .
-outset as a $3 million operation with twenty employees. During our fivst two fiscal years, when |
we had extremely limited staffing, the reduced State Operdtions appropnatlon of $1.5 million
was sufficient to-pay for salaries and the cost of office operations. . However, since five of our ten
employees joined us during the current fiscal year — one in July, two in Septeraber, and two in
Janusry, 2013 —the coming fiscal year will be the first in which all ten eaployees will be
employed throughout the fiscal year. As mentioned above, salary and fringe benefit assessments
alone will total $1.37 million. Therefore, we reqmre a minimum of $1.75 mllhon if we are io
operate eﬂ’echvely in FY 2013-14.

Third, the $3 million we requested for Provision of Counsel at Arraignment should be
made a part of our appropnaﬁon, as its purpose of improving the quality of representation
-is our core statutory responsibility. During the past two years, small pilot programs to expand
" the provision of counsel at accaignment have taken hold or been plammed in upstate counties such’
ag Chautauqua, Erie, Onondaga, Ontario and Tompkins. We bave provided advice, assistance
and in some cases ﬁmdmg to encourage these initiatives. On November 30, 2012, we releaséd
our RFP for the Counsel at First Appearance Demonstration Grant (see aitached copy), with
an application deadline of Febraary 15, 2013, just nine days from now. Interest in this funding
opportunity has béen widespread and robust. Given the extensive scope of the problem and the
strong interest in fixing it, We requested an additional $3 million for this purpose in. our FY 2013-
14 budget request. The Executive Budget indeed allocates $3 million from the Indigent Legal -
" Services Fund a3 requmted but inexplicably fuils to allocate the money to the Office that alone

_ possesses the expertise, the ¢ expme:nce and the statutory responsibility to repair the constitutional
damsge. The funds should be made: patt of the Aid to Localities component of thxs Office’s
appmpnanon.

Your affirmation of these three urgent agency priorities would add a total of $4.25 million to the
overall state appropriation, and would trensfer the aforementioned $3 million from the
“Miscellaneous” ledger to the Office appropristion. This would result in an appropriation of
$85.75 million; $34 million in Aid to Localities and $1.75 million in State Operations. These
changes would result in 2 total increase of $3.25 million or 3.9% over the ctirrent appropriation.
If the additional $4 million we have requested to.augment our upstate caseload reduction

program were funded, as we have urged, the total appropriation would be $89.75 mﬂhon, an
increase of $7.25 miltion or 8.8%.

. These actions are essential, if we are to advancethe progress we have made in our fixst twod yeats

to improve the quality of representation in cases where such representation is legally mandsated.
throughout the state of New York. As importantly, they are essential if New York is to bring .
itself into compliance with minimal constitutional staidards for the provision of counsel in these
cases. While the cost of providing counsel bome by the counties and New York City has soared
by $119 million in the past ten years, and by almost $38 million between 2009 and 2011 (see



attached “Local Expenditures on Indigent Lega! Services Statewide, 2002, 2009 and 2011”'),

 state appropriations since FY 2009-10 to date have been essentially flat (see attached “Indigent

Legal Services Fund Local Aid Appropriations”. Indeed, under the Aid to Localities -
recommendation contained in the Executive Budget, the state Indigent Legal Services Fund
allocation of $77 million to. Ioca.'lm&s in FY 2013-14 would increase not one dollar from the FY
2010-11 appropriation.

1t is both appropriate and necessary for the State of New York to provide much more significant
financial support to the 57 counties and the City of New York, which bave bome the lion's share,
and also an ever-mcreasmg share, of the cost of providing legally mandated coimsel. As an
important first step, I therefore ask you to approve our full $91 million request for Aid to

. Localities, This funding would enable the localities and their md1gent legal services providers to

reduce caseloads, to provide counsel at a defendaxit’s first court appearance, and to work toward

complance with the performance standards which lm.ve been promulgated by the Office as
required by law. Every dollar of this requested lncmase would be dedxcamd'to improving the
quality of representation.

Finally, we have requested a total of $3 mﬂhon in State Operations, which finds the activities of
this Office. As argued above, we need a minimum of $1.75 million to conduct our necessary
operations effectively in the coming fiscal year. We propose to dedicate the remaining $1.25
million to creating four state- finded Regional Support Centers during the course of the fiscal

© year. These Regional Support Centers would be of great assistance to Jocalities in their effort to
improve the quality of representation in a cost-effective way. These Regional Centers would

" jdentify and make more easily available essential support such as investigation, diversion,
‘forensic assistance; reatment resources, certification, appellate representation 2ad other
resources, as described in The First Annual Report of the Indigent Legal Services Board
(November, 2012) at 13-14-(see attached copy of cover page and pages cited). These regional

centers have great promisge to improve the quality of :epresentauon in a very cost-effective
mannet. .

- Finally I must cmphaszzﬁ that the mission of the Office of Indigent Lega] Semms to improve the

quality of representation throughout the State of New York cannot succeed if the New York
State Defender Association’s Public Defense Backup Center is not adequately supported in this
appropriation. For decades, the Backup Center has been the one source that provides essential

training and Jegal advice to thousands of public defendess and assigned counsel throughout the

. state, Jts services are also threatened by the inadequacy of the appropriation proposed in the
Execntive Budget. As I said last year: “My office cannot succeed, and New York cannot meet
its Constitutional obligation to provide competent counsel to those whe cannot afford to pay for
it, if the Backup Center is allowed to fail for lack of funding.”
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 Concluding Point: Next mouth, on March 18, the nafion will celebrate the SO apiversary of.
the fatnous decision in Gideon v. Wainwright, 372 U.S. 335 (1963). Every lawy¢r and law
* student is familiar with the Court’s proud proclamation that echo through our national history

and are quoted on our office stanonery' “The right...to counsel may not be deemed ﬁmdaumntél '

and essential to fair trials in some comniries, but it is in ows.” To date, New York has failed to
live up to the constitutional standards that have been established in the Gideon décision and its
progeny. The time to act is now, 'Ihank you for your attention and yout support for the ngh:t o
counsel in New Ymk.
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An Estimate of the Cost of Compliance
with Maximum National Caseload Limits
in Upstate New York

Executive Summary

e In 2012, the 57 upstate counties of New York State spent $165,934,692, largely from county
funds, to provide legally mandated representation to indigent persons under NY County Law
Article 18-B. '

o Maximum national caseload limits published in the 1970s stipulate that the weighted caseloads of
attorneys in institutional providers of indigent legal services should average no more than 400. In
the 71 such providers in upstate New York in 2012 the average weighted caseload was 719,

e In order to comply with maximum national caseload limits i 2012, New York would have had to
spend an additional $111,214,533 on indigent legal services in upstate counties.

o $69,360,191 of this amount was needed in the 71 institutional providers of representation in
upstate counties. This would have paid for 567 new staff attorneys in addition to the 654
employed that year. 1t would also have funded 324 new non-attorney staff in addition to the 297
who were already employed. Expenditures in each of these programs would have had to increase
by an average.of 92%.

o §41,854,342, or the remainder of the total, would have been required to bring the 38 upstate
assigned counsel programs into compliance with national standards. Expenditures in each of
these programs would have had 1o increase by an average of 67%.

¢ This éstimate is grounded on conservative assumptions with respect to both the caseload limits
used, which have been criticized as excessively high, and the methods by which caseloads,
salaries and e'xpenditm'as were quantified, This was to avoid overstating the cost of bringing New
York’s upstate.counties into compliance with national caseload maxima.




An Estimate of the Cost of Compliance
h Maximum National Caseload Limits
m Upstate N ew York

/At the Commission’s four public hearings, virtually all institutional
defenders testiffed to having to labor under excessive caseloads.

Conumission on the Fuinre of Indigent De ifense Services
Final Report to- the Chld,ﬁudﬁe of the State of New York, 2008, P 17.

’mtmductmn

. Since the 2006 publication of the Final Repmt of the Commission on the Future of Indigent Defense
Services, there has been:some effort to ameliorate the crushmg caseloads under whit i;prowders of
indigent: defense in New York State Jabor. 102009, a prograny ‘of state ﬁmdm«r was b gun with the
‘objective of reducing the: average caseloads of attorneys cmployed by six service prmuderz in New York
City'to a level below 400-misdemeanor or 150 felony assignments annuaily Comphfmce with these
Jimits is required by April 1, 2014, and $40 million was budgeted for that purpose.in fiscal year 2013- 147

For the 135 prewders of indigent Iegal services in the fifty-seven upslate colinties-of New York State
‘however, .A.,ttle has chariged either in terms of the workloads with which they contend or the availability of

See Rulesof the 'Chief Adminis&at’ive Judge §127.7, Warkload of Antorneys and Law Offices Providing.
Rept’esentatlon to Indigent Clients in Criminal Matters in.New York City, available-at
~htp/ww. nygourts.eovimles/chistadmin/127.shtnl#07 (accessed 1 1/6/1 3). The rule reads in part. as: follows: “The
number of matters assvmed in'a calendar yeqrto an attomey appointed to represent-indigent clients in criniinal
‘mattérs pursuarit to Article 18+B of the County Law inNew York. Lity shall not exceed 150 miony cases; or 400
m:sdemednor ©ases; of a pmportmnate cambination of felony and misdemeancr cases’ (at a ratio-of 1:2.66).”
? This figure comes at the culmination of a period of progressively inereased funding since 2009, dunng which
progress toward national caseload limits in these six provtders has been tr acked. AithowT 1 this report does not
address New York: Clty, it is notable that the caseload reduction. program now in place covers just six ofthe fifteen
providers of indigent Jegal setvices that werg active in the city in 2012, Theprovidersreceiving, a funding were the
Legal Aid Society, Bronx Defenders, Brooklyn Defender Services, Neighborhood Defender Services of Harlem;
‘Queens Law Associates-and New York Coumy Defender Services, ’I‘he Temaining pmvadcrs include three providers.
: of’appeliate representation {Appellate Advocates, Office of the Appellate Defender and the Center for Appellate
Litigation), two providets. of representation to parents in fawmily court (the Center for Family Reprc.sentalwn and-the

Binchlyn Family Defense Project), and. four assigned counsel programs (two each in.the first and second judicial
depértments; covering family and criminal defense respectively.) The total number of providers.is now only
fourteen, following, the merger of the Brooklyn Family Defense Project with. onoklyn Defender Services in Jaruary
of 2013.

 The ﬁftV-seven gounties include. al counties outside of the five-boroughs of New York City.
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external funding: For that reason, on Au«ust 22, -013 the Office of Indigent Legal Services (TLS) issued
& Request for Proposals titled Upstate Quality fimprovement and Caseload Reduction Gront, aimed-at
providing an initial outlay of resources to reduce the stresses under which upstate providers are working,
and empowering those providers to tailor locally-crafled solutions to the unique cascioad and quality
challenges they face,- The grait program wiil provide a total of $4 million anuually in funding 1o as many
as 45 of the 57 eligible counties over three years.'

The purpose of this report is'to assess the true size of the financial need for caseload relief in upstate New
York. In 2012, atotal of $165,934,692 was spent on indigent legal services in upstate counties.” The
analysis that follows estimates an additional $1711,214,533 would have been required to fully fund
compliance with maximum national caseload limits in upstate counties in that year alone.

Throughout this analysis, ILS strove to base its calculation of needed resources on conservative
asgumpti‘ons and available data. This analysis of the resources needed to fund deficiencies in
representation in upstate New York therefore represents a reliable, yet conservative, estimate of the
amount needed.

Caseload Limits ,

The purpose of caseload limits is to establish the mihimum conditions under which it is possible to
provide adequate representation to clients. Compliance with such limits dogs not necessarily mean such
services will be adequate, but evidence of non-compliance is an indication that it would be presumptively
impossible for any lawyer, no matter how competent, to provide adequate representation. Such {imits
specify the maximum numbers of cases a lawyer may be assigned in a given year, and also the levels.of
supervision and support from other staff that would be necessary to make satisfactory representation
possible. Consequently, it is possible 1o use such limits to determine the caseload levels below which an
indigent legal services provider must stay to avoid providing inadequate representation.

Institutional Providers

Institutional préviders“of indigent legal services inctudé public defender offices and legal aid societies
with staffs of attorneys.. The National Advisory Commission on Criminal Justice Standards and Goals
(NAC) stated in 1973 that the maximum nunmbér of cases attorneys in such agencies could reasonably be
expected to handle should not average over 400 misdemeanors, 150 felonies, or 25 appeals per aitorney
per year® The standards also went on to say that for every ten line attorneys a supervising attorney with

*“The Office of Indigent Legal Services sought additional funding in both FY 201213 and FY.2013-14 in response
Eo the acute level of concern among providers of lndigent legal services about this issue.

* Data obtained from- county reports to the Office of State Comptroller and provider repotts to the Office of Cont
Administration on file with the Office of Indisent Legal Services. OFf this amount, $89,088,578 was spentin
institutional provider offices; and $76,846,1 14 was spent in assigned counsel programs:

*WNational Advisory Commission on Criminal Justice Standards and Goals, Cowrts (United States Government
Printing Office, Washington DC, 1973). See Chapter 13, “The Defense’, and Standard 13.12, Workload of Public
Defenders, available at

hapy/Awwwenlada.org/Defender/Defender Standards/Standards_For_The_Defenseithirteentwelvs (accessed
11/6/13). :
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redu'ced caseload cught also to be present.” In the First Judicial Department in New York City, the
-Indigent Defense Organization Oversight-Committee has. stnpuiated that:the caseload of that supervisor
should be equal, at most, to 10%. of that of'a regular attorney.” Taken together, these standards suggest
that when an office’s stalfing and cases-are combined the average caseload per artorney should not excced
367 misdemeanors, 138 felonies or 23 appellate cases, rounding to the nearest case.” Put anotherway,
;elony cases should be wewhted as equivalent 10.2.67 misdemeanors, and appellate cases weighted as
equivalent to 16 misdemeanors, "’ :

We applied the same limit for parent representation cases as in felony erintinal cases, setting the ratio &t
138 cases per lawyer after accounting for supervision. This- standard is conservative whcn compared o
thosein place in other states’ such as Massachusetts, where providers are limited to 125 cases.”” We were
also'guided by national standards issued by the American Bar Association, which suggest that attorneys.
for parents should be limited to between 50 and 100 cases at-any one time. New York has not established
a limit for parent representation, thourrh it is instructive that attorneys for-children in the state’s family
cours may not exceed 150 open cases

Recon-mzmg that adequate representation cannot be- provided in the absence of * [s]omal wonkers.
investigators, paralegai and paraprofessional staff as well as clerical/secretarial staff,” * national standards
alsostipulate the ratio of attorney to non-attorney staff that. organizations xequlre B TheModel. Contract
for Public Defense Services, drawn up-in 2000 under the Jomt auspices of'the’ I"ederally-funded Criminal
Court Technical Assistance Pr oject: and the National Legal Aid and Defender Association, stipulates that
investigators and social workers should be- provided at a tate of one for every 450 felony cases:
r@spec,twely (suggesting a ratio of one of each for every three attorneys), in-addition to one legal assistant

7 Ibid.. :
¥ General Requirements Tor AH:Organized Pxov:ders «of Defense Services to Indigent Defendants July I, 1996.
Indigent Defense Organization Oversight Committee (IDOOC). See standard V.B 2.c.
? More: premsely, combining supervisory and staffattorney caseloads inthis way resultsin standards of 367.27
misdemeancr cases, 137,72 felon)« cases, and 22,95 appellate cases per attorney per-year.
O The concept of “weighted caseload” has been used commonly fn New York- City, where pmv;dus somenmes
c&uan‘ufy their progress as an attempt 1o achieve a *weighted caseload® of 400,
See Standard 16, Policies and Procedires Gaverning Billing and Compensation, 2011, available at
http:iweww; publiccounsel.net/private. counsel -manua/CURRENT. MANUAL 2010/ \AANUALC’thEmI\s: pdf
(accessed 1176/13).
2 porthe American Bar Association standards see Commentary to Obligation 2-of. Anormey Managers (‘Determine
and set reasonable caseloads for dttorneys®, p. 32, available-at
hitp:/fww.americanbar.org/content/dani/aba/administative/child - law/ParentStds.autheheckdam.pdf (accessed
11/6/13), For anomeys for children in New YOI’I\, see Rules of the Chief Adm!nlsﬁ'ﬁ ‘ ¢J udee, \ 127.5 Workload of
the- ‘Attorney: for the Child. Available at hitpy//www.nycourts. uowruic,s/chleﬁdmmf 127.shumb# (accessed
i 1/6!1?) We also note that Washmgton State limits parent attomeys o 80. open oases, see: Standard 3, Wushmgmn
State Bar Association Standards for Indigent Defense Ser wces, 2011, available at fittp://www,wsha.ore/Legal-
“Community/Committees-Boards-and-Otheg-
: Gmups, ""ﬂwdiafl FIE@% Lwal%‘f()Commu‘ inv/Commiitiees. Boards Panels/Council%200n%620Publiic? o’ODefeme,'Sta, :
idardso digent%20F "/’;')O%rvxces%’)(}ﬁm 1).ashx (accessed 11/6/13),
B Standald 4. 1 Griidelines for chal Defense Systems in the United, Sm{es Final Report of the National Study
Commission On De&nse Services (National Legal Aid and Deferider-/ \ssociation, Washington DC, 1976);
hitpy//wwwnlada.ore/Defender/Defender. St‘mdards'(}md-.lmm Eor Legal Defensé: S‘vmems Fourone :
5] ll(if 13). The NSC standards go-on to stipulate that one investigator should be provided for. every threc.a ome}/s
but. de not specxfy ratigs for other types of non-attorney staff.
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for every four attorneys. All told; these standards suggest aratio of 0.92 non-attorney staff for every
attorney.'* State standards in Indiana suggest a ratio of 0.75:1, while those in Washington State suggest
ratio'of 0.5:1 though the latter mentions only secretarial and investigative support, while stipulating that
social work, mental health and interpretive staff must be provided in addition.”” In this report, we applied
a canservative standard of 0.5 non-attorney staff per attorney.'®

Assigned Counsel Praviders

Assigned Counsel systems of representation provide indigent legal services through individual lawyers
appointed by the court and paid hourly for their time. Among assigned counsel providers of indigent
representation, the application of caseload li'mits.‘presents unique problems. The total caseloads of
assigned attornevs cannot usually be known because they may take cases.on private rétainer in addition to
their indigent legal services work.. Asgsigned aitorneys do, however, bill fora specific number of hours

" National Legal Aid and Defender Association, 2000: Model Contract for Public Defender Services, section VILF.
The ratio of 0.92:1 non-attorney-to-attorney staff is obtained by combining the ratios 0f 0.333:1 for investigators,
0.333:1 for social workers, and 8.250:] for legal assistants.

" The Washington standard, providing for one legal assistant for every four attorneys-and one investigator for every
four attorneys but also noting social work staff, mental health professionals, and interpreters must'be available in
addition, can be found here hitny/vour kinecounty.govimkoc/agendas/lihs/2012091 1-Ijhhs-

additional.pdf? sm_au. "‘;VV4qV61RkaOVOD (accessed 11/6/13), The Indiana standard, providing that one
secretary/paralegal, one investigator/paralegal, and one other supporting staff member should be available for every
four attorneys, is available here (see Table 2): httpi//www in.gov/judiciary/pdeifiles/indigent-defense-nons

cap.pdf? sm au =IVVAQVEIRSKSQVOS (accessed | 1/6/13).

*The reason for the leniency of the standard is to nssure the estimates-of the need for additional staff were not
unjustly inflated. We do not endorse this standard as sufficient, however, but regard the need to.establish a tnily
adequate standard as a matter Tor future research and consultation.  Additionally, we did not attempt 1o distinguish
between types of non-attorney staff (investigator, social worker, adminisirative; ete) because we are aware these
calegoties are quite elastic. Workload pressures. frequentiy-require staff with “investigator’ job titles to engage in
administrative or other activities unrelated to the factual investigation of cases, For that reason, correctly
quantifying the number of “investigators’ retained on staff in New York would require detailed knewledge of their
occupational roles. In addition to this problem, national standards are not in consensus over ratios of specific types
of supporting staff within a defender office, though all assert the critical importance of investigative, paralegal,
social work and administrative support in some combination. For the present analysis, therefore, a gréss
measursment of the wtal number of non=attormey staff was employed in combination:with a.conservative benchmiark
(0.5:1) for-which support could reasonably be deduced from national standards.
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worked on each case, and expectations for hours spent per case can be inferred from caseload standards.!”
Assurning a total working year has 1,875 hours,'® an attorney with 367 misdemeanors or 138 felony or -
family court assignments should spend 5.1 and 13.6 liours on cases of each type respectively. Similarly, a
single appellate case should demand 81.7 hours of work.”” ‘We used these standards as the benchmarks
for the analysis of assigned counsel providers that follows.

Support and supervision are no less necessary for indigent legal services provided under the auspices of
assigned counsel programs than for institutional providers. We accounted for supervision through the use
of the same caseload standards employed for institutional providers, wlhich incorporate a prorated
caseload reduction for supervising-attorneys, Likewise, to-account for support from non-attorney
personnel, we assumed that for every hour that an attorney works, a non-attorney should work for 0.5
hours,

Should Limits Be Lower?

The caseload limits used in this report are of national pedsgree and relatively long historicai standing.
Nevertheless, the benchmarks they set have frequently and fairly been criticized as cut-of-date,
empirically unsupported, and, above all, to high, Created in an historical period before the massive
increase in both the complexity of the criminal trial process and also the seripusness of the consequences
of acriminal conviction, the NAC standards do not accouiit for the increases in the severity of the
¢riminal penalties and civil consequences to which defendants have been subjected since 1973.%° They
also.do not account for innovations which have created new kinds of work for defenders such as problem-
solving.eourts and the civil commitment of sex offenders.” 1LS is aware, for example, that several
defenders in upstate counties provide representation to all defendants at regular drug court status
conférences — including those who have retained private counsel.

The standards also provide no-empirieal justification for the setting of the benchmarks at the levels they
do, and even at the time of writing included the caveat that lower limits might be appropriate in certain.
localities.” Evidence produced since that time has examined the link between caseloads and the actual

71t is pertinent to note here tl-nt the rates of compensation for assigned counsel work remain at the level set in 2004,
namely-$60 per hour for misdemeanor cases and $75 perhour for all other cases. Per-case caps are set at $2,400 and
$4.400 respectively.and can be exceeded only in *extraordinary circumstances’. (?ee NY County Law §722-b.) LS
has heard numerous reports-around the stateof these rates and caps being insufficient to assure quality
representation.

% Aceording to wivw.wor kingdays.us (accessed 11/6/13) New York State had 250 workmc days in 2012 after
accounting for weekends and State holidays, We allocated 7.5 billable hours to each day.

* More precisely, the standards require that programs average at least 5.105 hours permisdemeanor case, 13.614
hours per felony or family case, and 81683 hours per appelldte case.

2 See Justice Denied: America’s Continting Neglect of our Constitutional Right to Counsel, Report of the National
Right to Counsel Committee, 2009, at www.constitidionproject.org/ndf/139.pdf (accessed 11/6/13) sspecially pages
38-39. ) ‘
1t s also worth noting a subtly different problem observed in some New York counties whereby providers of
indigent legal services are charged with responsibilities which are outside the scope of providing representation.

The most comimon instance of this is the de facto practice of defenders performing checks onthe financial eligibility
ofclients for services — 4 function properly the pigserve of the judiciary, and one which consumes resources
mtended for the provision of representation.

% Natmnai Advisory Commission-on Criminal Justice Standards and Goals, Courrs (United States Governinent
Printing Office, Washington DC, 1973), The text of the comntentary to the caseload standard raises “the caveat that
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work that attorneys do, and has established not only the negative relationship between caseloads and the
quality of representation, but has also been tsed to generate new, lower caseload Hmits in some places.
These findings, combined with the changes in the nature of the-work indigent legal services providers are
expected to perform, confiry that the NAC was right to be circumspect about setting caseload standards
atthe levels it did. 1n 2002, the American Bar Association declared that the NAC numbers “should in no-
event be exceeded.”™ Moreover, the most recent and authoritative national assessment of caseloads
concluded flatly that “the NAC’s maximum caseload numbers per attorney per year are too 11ig11.”25

The caseload timits nsed here are best understood as absolute maxima — levels beyond which any
defender office or assigned counsel program should be considered inherently crippled and presumptively
unable to provide adequate services. With furthier study, we may coriclude that these maxima should be
set lower, In the interest of producing only a conservative estimate of the necessary investment of
resources required 16 bring upstate New York in line with what are the most widely-recognized maximum
caseload limits, however, we employ them here.

particularfocal conditions — such as travel time — may mean that lower limits are essential to adequate provision of
defensa services in any specific jurisdiction” (page 277, commentary to Standard 13,12).

¥ porevidence that caseloads are related to case outcomes, see Luchansky (2009) The Public Defense Pilot
Projects; Washington State Offive of Public Defense, available at ‘ ‘
htipy/digitalarchives.wa.gov/ WA Media/do/0C9435A31893A6AICS04FA4A A2R678AS pdf (accessed 11/6/13);
Hatper, Brennan and Szolnoki (2003), Dépendency and Termination Parents’ Representation Pragram Evaluction
Repore 2003, available at hiipy//www.opd.wa.govidocuments/0048-2003_PRP. Evaluation.pdf (accessed 11/6/13);
Tyengar (2007 An Analysis of the Perfornance of Federal Indigeint Defense Counsel, National Burean of
Economic Research, working paper series # 13187, available at hutp://www.nber.ore/papers/w 13187 (accessed
11/8/13); Anderson, David C. (1997), Public Defenders in ihe Neighborhood: 4 []ar!em Low Office Stresses
Teamwork, Early [nvestigation available at: https://www.ncirs.gov/pdffiles/163061.pdf (accessed 11/6/13). For
specific guidance-on lower caseload standards based on a workload asssssment, seé Lancaster County Public
D(g““ender Warkload Assessment. July 2008 (recommending a limit of 127 felony assignments per attornay) available

cat -

'lmp /e, unl.edu/user h}emf;le/ Documenis/projects/Public%20Defender/ Pubhc%"ODc‘mndLr%"OWml-.load%”()f&st
essment.pdf (accessed ‘1/6/ 13). $ee also Massachusetts Commities for Public Counsel Services, Policies and
Procedures Governing Bifling and Compensation, (201 1), Standard {6, setting a limit of 100 Superim'vC{)m't (ie.
serious felony) cases per attorney and 230 District Court (misdemeanors and lesser felony) cases per attorney,
available-at:

ttp:/fwwwr. publiccounsel net/Private Counsél Mannal/CURRENT MANUAL 2010/MAN UALChlemkSB paf
{accessed 11/6/13). We also note the weil-established undetstanding among providers of appellate representation in
New York State that 25 criminal appellate assigninents a year is significantly above what a single attorney can
handle if they are expected to provide adequate representation. Practitioners in this area in New York City have
cstablished policies whereby. attorneys typically handle o more than ten to fourteen such assignments annually.
ILS continues to study the issue of appropriate caseload limits for trial and appelate work; and our use of the NAC's
standards should not be read as an endorsement, '

“ American Bar Association, 2002, Ten Principles of a Public Defense Delivery Systeny. See comumentary 10
Standard 3. Available at;
htip//www.americanbar.org/content/dam/aba/administrative/legal aid -indigent_defendants/ls sclaid_def tenmmca
plesbooklét.autheheckdam.pdf (accessed 11/6/13).
3 Lefsiem N., 2012, Securing Reasonuble Caselpads: Ethics and Law in Public Defense, Anietrican Bar
Association Standing Committes on Legal Ald and Indigent Defendants, page 47, available at:.
Hip/fwww americanbar, ﬁrw/’cantum/damfaba'mxbimmons;bon%;fl\ sclaid_def’ securing_ reasonable: caseloads.auth
checkdam,pdf (accessed 11/6/13).
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" Data Cgilected

New YorI\. C 1y v\hlch is presently subJeCt 1.0 ] .Laselead reduct;on pr ogram mentmned '1bove A further
- six, were individual attorneys contracted to provide rcpresematlon respectively in Clinton C

family court atto 1€ys): and Rensselaer County (2 family and 1 appellate atforney). Data could not be
obtained from either County breaking out the wmk of these attorneys, and the caseload and expenditure
data associated with their work were: thurefme metged with the data of the assighed counsel program from.
each county ’ '

These: dcietlonb and merges resulied in a final dataset with 129 programs. 71 of these were. mstitutlonal
providers; and 58 were assigned counsel programs:’ 2 Forthe institutional providers, we cqllectcd data on
newly assigned cases in 2012, as'well as the total nunbers of attorney and non-attorney staff in the
programs. For the assigned counsel programs, we collected caseload figures as well as data on total

expenditures for 2012,

Caseioads

Every prowcier of indigent legal services in New York State is requnred to submit statistics on newly
zasswned hmmctde, clc usdeme'mm, faml}y and appellate cases via an. annual: report- known as the
UCS-1957 For8s of the 129 provnders nader. study, 20112 caseload data were obtairied from these.
submissions. Of the remaining 41 programs, one made a. submission containing data-on new- assignments
‘that were hot broken down by ¢ase type, two made submissions that were missing data on f‘amily court
caseloads, while the remaining 38 either did not submit the form at all (14 programs)-or submitted forms
Whi.ch.,ccmbined data on caseloads from multiple programs (24 programs — combined into jué‘t_ 11 forms).

ILS therefore contacted each of these 41 programs directly to request that they provide the data required
for the-analysis —in some cases for the first time, and in other cases b‘y"bra.akinn out the numbers they had
Aalready pr ovided in the: applopriate way. 36 were ableto-provide data.® Of the remaining five programs,
two cou]d not provide any data, and three could provide ctiminal caaelmés only. Thus, of the 129
programs, caseload data were abtained for 124.

Qur data coilecuon procedures were designed to prevent the over-statement of caseloads in defender
ofﬁces. Indeed there is every likelihood that caseloads are undetstated in this report, While data were

% A]thounh there dre. 37 upstate counnes, Wayne County-rins. its family and criminal court assignments under
-Eiifferg uspices and reports the caseload data separately, so these were treated as separdte programs here.

~'-See NY County Law §722-f.

* Thirty-one: programs. prowded 2012 caseload data. Two provided 2010 data, and three provided atotal number- of '
new assignments, not broken out by case type (felony, misdemeanor ete.); from which data-were inférred. In these

three ! fter prowrams the totai number of new asswnmems was dw;ded intoe: an »snmate of‘ feleny and mlsdemeanm

oﬁenses The ’700 ass1gned cas;s were appomoned accordmgly resultmﬂ in.an. esnmated 37 tekmy cases and 143
rmsciemeanm .,




collected on assignments to felony, misdemearnior, family and appellate cases, we did not collect data on
the representation being provided to clients undergoing treatment progranis in problem-solving courts o
to clients facing the possibility of civil comtnitment as 4 sex offender, 'We also did not apply any
additional weight to serious cases such as homicides, viclent felonies, orserious sex offenses, despite-the
large amounts of work they require. Appellate assignments in county courts, family courts, parole
appeals, and Sex Offender Registration Act (SORA) hearings were also amitted from the data.®® In each
of these types of cases a defendant, or respondent as the case.may be, is entiled to counsel. Yet, either
because no data were available or no caseload limits were stipulated in the standards we reviewed, we did
not factor this work into our analysis.

- Staffing

Weo sought data on the numbers of Tull-time-equivalent.attormey and non-attorney-staff'in each of the 71
institutional providers under study. In order to obtain these data, we first examined the UCS-195
submissions from these providers, where they were available, and cross-referenced any figures with
memoranda prepared by ILS staff from site visits conducted in 2012, In many cases; these yielded data
on both the attorney and non-attorney staffing levels of offices, though holes in the data remained. Each
of the 71 providers was then contacted, shown the data that had been collected, and asked to verify-or
alter them as appropriate. In this way, data on attorney and non-aitorney staff were successfully collated
for all programs.

In order to project the cost of recruiting additional atiorney and non-attorney staft in institutional
providers where staffing levels were low, it was necessary 10 glean data on the average salaries and
benefits of such individuals. -Data on salaries for public deféenders wetre obiained from the 2012 Public
Sector ani Public inferest Anorney Salary Report-which indicated entry-level public defenders in the
Northeast were paid an average of $51,521 that year. * Data from the Bureau of Labor Statistics on the
average wage for paralegals ($53,570), private investigators (§52,430) and administrative assistanis
($38,010) in New York State in 2012 were also obtained for the purpose of calculating the cost of
recruiting non-attorney staff.>' The cost of a single non-atiomey staff member was estimated to be the
average of these three, or $48,003 a year: The cost of employee benefits was calculated using Bureau of
Labaor Statistics data showing that the average cost of providing benefits to a local government employee
was equal to 46% of their salary for managementand professional employees, and 66% of their salary for
clerical support workers.””  For the purposes of the assigned counsel analysis, the hourly rate for non-

* Our data on appellate caseloads of providers were obtgined directly from the clerks of courts i each Jjudigiat
departrent, to whom we are immensely grateful. These data omitted appeals from misdemeanor convictions,
however, which are typically heard in county court, as well'as proceedings in the other categgories nientioned in the
text.

2012 Public Sector and Public Interest Attorney Safary Report, National Association of Legal Protessionals,
Washington DC, September 2012, page 14. The report goes on'to show that attorriéyd with 2 years of experianice are
paid an average of 356,019, those wnh 5 years §63,778, and those witli 8-10 years $75,300. We used the entry-level
salary to keep ouf estifate of the cost of employing additional atiorneys as conservative as possible.

' May 2012 State Ocenpational Employment and Wage Esiimates (New York), Bureau of Labor Statistics, available
af hitp:fwvww bis.sov/oeslocurrent/oes. ny. him? 43-0000 (aceassed 11/6713).

= March 2013 Employes Casts for Emplavee Ccmzpensauon {Table 3), Bureau of Labor Statistics builetin available

hitpy//www bls.govinews.release/archives/ecec. 0612201 3.pdf (accessed 11/6713). The 49% figure was applied to
attorneys, the 66% figire to non-attorneys.
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attorneys was calculated from these same figures to be $42.50. While we make no comment on the
adequacy of these salaries, they are at least orounded in real- worid data.

Expenditures

The total amounts expended in 2012 were sought for each of the 129 programs in the study. These
figures were obtained from the UCS-195 submissions and each county’s annual report of indigent legal
services spending to the Office of State:Comptroller. Where the two reports differed in the amount
reported, we chose the higher amount in-order to be sure we captured all spending”™ Where neither
source could provide the data, we contacted prowders directly. Expenditure data were successfully
obtained for all 129 programs.

Analysis

Institutional Providers

Using the caseload and attorney staffing data; weighted caseload-per-attorney ratios were caiculated. 3
Whereas national standards suggest the weighted caseload per attorney in each program should be 367 or
lower, the 71 upstate providers in fact averaged 719 cases per attorney in 2012, almost double the
maximum standards, Figure 1 shows the range in caseloads acrossall 71 provi‘ders.

Figure 1: How Many Cases Are Attorneys Taking in Upstate
Institutional Providers?

Analysiy.includes all 71 providers

e
n
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Under 367 367 10 800 80010 1200 1200 w0 1600 ' over 1604
Weighted caseloads per attorney

3 Thls ﬁnure was based on the assumptiotis of a $48,003 annual salary, increased by 66% for fringe benefits,
divided across a working yedr.of 1,875 hours (§48,003 #1.66 / 1,875 = 342.50%.

* For the two programs for which 2010 caseloads were obtained, 2010 spending figures were also-used,

% Weighting cases transforms all caseload counts into misdemeanor-equivalent cases. Misdemeanor cases are
therefore weighted by a factor of 1, while family court and felony cases are weighted by 2.67 and appeals weighted
by 16, ‘Stated in this way, a provider meets national maximum caseload limits when their weighted caseload is
[ower that 367,

10



Calculating the cost of bringing institutional providers into compliance with national standards required
three steps. Firsi, casejoad dafa were used to calculate how many full-time equivalent (FTE) attorneys
and FTE non-atforney persenne! were heeded to cover all the cases assigned to ¢ach program, Sscond,
the numbers of FTE attorneys and non-attorneys already known to be present in each program were
subtracted to find the number of additional employees needed. Third, the cost of employing these
additional staff was calculated by multiplying those numibers by the salary data mentioned earlier. An
example is shown in Table 2 using data from & pravider in an upstate urban county.




Taking into account both attorney and non-attorney staff, just three of the 71 institutional providers were

* found to be:staffed at levels that complied with maximum vational caseload limitsin 2012, In order to
comply with those limits, a total of 567 new attorneys would need to have been on staff in those providers
in addition tothe 654 already emplaoyed; 324 new non-atterney:staff would also have been required in
addition to the 297 then eniployed. On average; employing these new staff would have required
institutional providers to increase their spending by 92% over what they actually spent in 2012, Figure 2
shows the range of spending increases needed across the state. The estimated total cost of employing
these required additional staff in all programs combined was $69.360,191.

Figure 2: By What Percentage Did Institutional Provider
Spending Need To Increase?

Analysis includes afl 71 providers.

Number of programs

0% 050% 50-100%  100-150% 150-200% Over 200%
Needed spending as a percentage of existing spending, 2012

Assigned Counsel

Of the 58 assigied counsel providers known to ILS, caseload data were obtained for all but five, while
expenditure data were obtained for every program. The five missing programs accounted for
approximately 3.1% of the total spent.on assigned counsel representation throughout the fifty=seven
upstate counties.™

Calculating the cost of bringing assigned counsel providers inte.compliance with national standards
required three steps, First, the total number of hours for both attorneys-and non-attorneys required by

The five missing programs expended $2,404,452 in 2012, out of a total oI"$76,846,114 in al} upstate countics.

12

36




standards to cover all cases assigned fo the program was calculated. Second, the number of hours was
multiplied by the statutory rates of compensation for attorngys {$60/hr for misdemeanors and $75/hr for
all other cases) and the calculated rate for non-attorneys ($42.50/hr to find the total cost of all these hours
combined. Third, the result was compared to the amount actually spent by the program. Table 3 below
shows an example using data from an Assigned Counsel Program in an upstate, semi-rural county,




47 of the 53 assigned counsel programs for which data were’ available were found to have spem: at lowel
“levels than standards. mdscated was required. On-average, these programs would have needed to increase’
their'spending by 67% in 2012:to-meet national standards, Figure 3 shows the range of spending:
increnses needed across:the state. The sum of the amounts required to be spent in all of these programs
combined was $40,544,754. In order to-account for the remaining 5.programs, which accounted for 3.1%
. of the total speat on-assigned counsel in upstate counties, we.increased our estimate by an equivalent
proportion, -Accordingly, the amount needed:to bring all 58 programs into compliance with naucnal

standards was estimated to be %4:1.854'3:42_37

Figure 3: By What Percentage Dzd Assigned Counse]
Spending Need to Increase?

Analysis based on daty from 53 programs
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2 The i" Tve pzonrams lacl\mn data represented approximately 3.1% of assigned counsel spending in all upstate
'countles-c bined, We therefore assumed that the $40,544,754 of verified need across 53 programs represented
: 96.9% of the total need in-all programs. Accordingly, thie final estimate for all 58 programs.was

' :computednsmg the following arithmetic; $40, 544,754/ 0.969 = $41,854,342,
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for increased Executive Budget funding to address the ongoing crisis in the delivery of
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findings of this Report, and the merits of our budget proposals.
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